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A soft drink giant's four-year standoff with the city
over wastewater pollution
!  SUBSCRIBER CONTENT:  May 17, 2018, 2:36pm PDT Updated: May 17, 2018, 3:38pm PDT

Over the last four years, city, county and regional government agencies

have wrestled with the 7-Up bottling plant in North Sacramento over its

wastewater, alleging the plant’s effluent has created dangerously high

levels of hazardous gases that threaten the health and safety of utilities

workers and, according to some officials, nearby residents. 

The 7-Up bottling plant, opened in 1983 at its current location at 2670

Land Ave. in the Cannon Industrial Park, operates 24 hours a day, up to

seven days a week, producing products including Dr. Pepper, Canada

Dry Ginger Ale, Squirt Soda, RC Cola and Hansen's Natural Sodas.

Since 2014, the city has issued about half a dozen violation notices and stop-work orders — resulting in several

temporary shutdowns — for allegedly dumping waste chemicals into the sewer system that caused high levels

of hydrogen and carbon dioxide. Hydrogen is flammable at high concentrations and carbon dioxide can

displace oxygen.

Over the last four years, a number of government workers reported symptoms including burning eyes,

shortness of breath and nausea while performing tests in and around the sewer system near the bottling plant.

At least one city worker has been hospitalized, according internal city documents reviewed by the Business

Journal. The conditions have grown so alarming that the city has suspended in-person testing and routine

maintenance at a sewer pump near the bottling plant unless the plant is shut down.

The bottling plant, shown in purple, is located about a half-mile south of the sump, shown in blue. The green

lines represent sewer pipes running below a residential neighborhood from the industrial park.  

Yet, to this day — despite the health impacts on city employees and the potential hazards posed to residents
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in nearby neighborhoods — the city has not taken lasting action against the bottling plant. The potential

economic impact of closing down a relatively large employer may be influencing the city's decision-making,

internal communications reviewed by the Business Journal appear to show.

“We are aware that under the Health and Safety code that we have the authority to issue a cease work order

when warranted by public safety concerns,” said then-Sacramento fire chief Walter White in an internal email

from 2015. “We also know that 7-Up is a major employer and that any such actions taken on behalf of the City

of Sacramento could impact up to 170 workers.” 

Meanwhile, Dr. Pepper Snapple Group — which operates the bottling plant — has consistently denied that its

effluent is causing the hazardous conditions in the sewer system. The company claims that its treatment by

the city over the last four years has been unfair and costly. The city has continued to issue notices and stop-

work orders even though it hasn't tested the effluent from the plant’s outflow. At the same, Dr. Pepper (NYSE:

DPS) has spent close to $1 million on its own testing and legal fees, according to its attorney.

“Time and time again, we have demonstrated that the effluent coming from the 7-Up bottling facility is not

causing the problem,” said Bill Warne, attorney for Dr. Pepper and chairman of Downey Brand LLP, the largest

law firm in Sacramento.
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On July 23, 2014, alarms went off in the sewer system just north of the 7-Up bottling plant at a sewer pump
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known as Sump 80.

City workers scrambled to the underground scene of the alarms. Pink wastewater sloshed past crew members

as they used handheld devices to test the air in the pump. About half-a-mile upstream, the 7-Up bottling plant

had just finished mixing a batch of Cherry 7-Up, dumping the waste byproduct into the sewer system.

The crew members detected dangerous levels of hazardous gases with their equipment and called the city

hazardous materials team, who cordoned off the neighborhood and ventilated the sewer system.
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The incident sparked an investigation into the bottling plant by the city.

Four days before the incident, the city had finished installing a new sump at the site, which cost taxpayers

over $500,000. The previous sump had been heavily corroded from acidic wastewater from the bottling plant,

according to an October 2014 memo authored by R. Kyle Ericson, a former senior engineer for the city. The

https://www.bizjournals.com/sacramento/search/results?q=R.%20Kyle%20Ericson
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new sump, unlike the old one, came with sensors that could detect hazardous gases.  

Until the installation of the alarms, “city staff was not aware of the hazard potential in the city-owned

wastewater collection system,” according to an internal city memo, a copy of which was obtained by the

Business Journal.

$211,000 $40,000
The amount of the fine the county
imposed against the bottling plant in 
2016 for a variety of violations, 
including failure to train personnel on 
hazardous waste management and 
failure to dispose of hazardous waste 
within 90 days of accumulation. 

The amount of the settlement 
between the county and Dr. 
Pepper. The soft drink company 
also agreed to commision an 
analysis of its effluent by an 
independent testing firm in 2017

!

“The presence of (hazardous gases) is an immediate concern to the health and safety of city crews and the

surrounding population, and needs to be addressed by the discharger,” the memo stated. “Additionally, the

chronically low pH of the discharge also needs to be corrected since it is causing degradation of city

facilities.”

The memo suggested that the plant’s pre-treatment system for wastewater undergo a costly upgrade.

Depending on whether the company complied, according to the memo, the city might have to take legal

action.

Ericson, who resigned from his position with the city last year, declined to comment for this story.

A primary concern for the city, which owns and operates Sump 80, has been the detection of alarmingly high

“lower explosive limit” levels in the sewer pump.

Lower explosive limit is a measurement that assesses flammable gases in the air. A gas is flammable at 100

percent of its lower explosive limit. However, a lower explosive limit over zero percent can still be cause for

concern. The U.S. Department of Labor’s Occupational Safety and Health Administration considers a lower

explosive limit over 10 percent to be an immediate danger to health and safety.

According to assessments taken by the city, and reviewed by the Business Journal, lower explosive limits in

the sewer system over the last several years have regularly exceeded 20 percent, and at times reached at high

as 43 percent.

At first, the city believed carbon monoxide — a highly toxic and flammable gas — was causing the high lower

explosive limit readings. Further testing, however, showed that hydrogen — not carbon monoxide — was the
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gas present in the sump and sewer system. While not as combustible or lethal as carbon monoxide, hydrogen

is flammable and can cause adverse health effects at high levels. The city has also routinely identified high

levels of carbon dioxide, which can displace oxygen, in the sewer system and at Sump 80.

In early 2015, the city’s testing equipment identified hydrogen levels that regularly surpassed 2,000 parts per

million and lower explosive limits as high as 32 percent. While OSHA does not have recommended exposure

limits for hydrogen, Earthshine Consulting Inc., a Rocklin-based environmental safety consulting company

hired by the city, suggested a maximum hydrogen concentration of 400 parts per million.

Earthshine conducted its own atmospheric analysis in the sump and sewer system in late 2015, confirming the

high hydrogen readings. It also detected carbon dioxide levels well above the “Immediately Dangerous to Life

and Health” level determined by the National Institute for Occupational Safety and Health.

Earthshine’s report, however, suggested that the city’s testing equipment appeared to be over-estimating

lower explosive limits. The real lower explosive limit levels, according to Earthshine, were closer to half that

measured by the city’s equipment. Those adjusted lower explosive limit levels, though, would have still

regularly exceeded the 10 percent hazardous threshold established OSHA.

In July 2015, the city issued three stop-work orders at the plant after detecting hazardous conditions in the

sump and sewer system. The temporary shutdowns brought the issue of economic impacts to the fore.

Economic impacts

Following the second stop-work order, Sacramento County Supervisor Phil Serna sent a letter to then-Vice

Mayor Allen Warren, expressing concern about the city’s actions.

“Public as well as city and county employee safety is unquestionably of paramount concern,” Serna said in his

letter. “However, economic development within the city and county is also of high importance … I encourage

the city not to disrupt business operations at the (7-Up) facility or at other facilities while it resolves issues.”

The bottling plant is located in Supervisor Serna and City Councilman Warren’s respective districts.

Warren said in a recent interview with the Business Journal that he had wanted to "figure out the problem and

get it resolved," and that the large number of employees at the plant was not a factor in his decision-making.

"I don’t want businesses unnecessarily shut down," he said. But "if it’s a public safety issue, that’s the priority —

period…and I would think that it would be for the bottling plant as well.”

Warren said that city staff had not contacted him about the issue in over a year, which led him to believe the

situation had been resolved. He said city officials contacted him in early May — shortly after the Business

Journal requested an interview with city officials — to notify him that the hazardous gas levels were still being

detected in the sewer system.

Serna declined a request to be interviewed.
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Meanwhile, following the three stop-work orders issued against the plant in July 2015, Dr. Pepper's general

counsel Lisa Dalfonso sent an email to then-assistant city manager John Dangberg, calling the city's actions

"outrageous" and threatening that the company might move out of Sacramento.

"We are getting dangerously close to considering leaving Sacramento," Dalfonso wrote in her email. "This is

extremely costly and frustrating for us and for the 170+ employees at that facility."

In the months after Serna's letter — with the city and the company unable to agree on what was causing the

hazardous conditions in the sewer system — government officials and attorneys for Dr. Pepper began to hash

out an action plan to jointly sample the air in the sewer system.

Ericson, in an email to Sacramento Department of Utilities director Bill Busath, argued that the “resolution of

this issue will be a slow process” unless the city issues “a real strong enforcement action.”

“I do understand the economic impacts a 180-person business brings to the community, but safety of our

workers and the public are what I believe should be driving this discussion,” Ericson said in his email. “I have

not been privy to any higher level politics associated with this issue (nor do I wish to know), so there may be

other aspects of this effort that are being weighed into the decision process.”

Weeks later, two city workers descended into the sump to perform atmospheric testing. They immediately

experienced shortness of breath and nausea. One of the crew members was rushed to the hospital.  

‘Put through the wringer’

Warne said the city has been neither forthright nor consistent in its dealings with Dr. Pepper over the

hazardous conditions in the sewer system.

“We were put through the wringer,” Warne said. “Dr. Pepper spent a lot of money. It was doing its best to
respond to the city’s accusations … and then they walked away.”

>
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Through 2016, the city continued to record high levels of hydrogen and lower explosive limit readings in the

sump and the surrounding sewer system. In June of that year, the city issued a violation notice against the

plant.

Following the notice, Dr. Pepper invited the city to test the plant’s effluent before it reached the sewer system,

according to Warne. The city initially agreed to conduct the test in early July, but later reneged on its

commitment, he said. Instead, the city only “performed a cursory walk-through” of the plant, Warne said in an

email to a city official.

Internal communications among city officials indicate that a lingering concern for worker safety was the

reason they did not test the plant’s wastewater.

“I am recommending that we do not sample,” Ericson wrote in an email to Barbara Brenner, loss prevention

manager for the city. “Since the incident that sent one of our employees to the hospital, I have advised our

staff not to perform any work on the wastewater collection system from 7-Up to Sump 80 unless 7-Up is shut

down and their point of discharge plugged. I believe that it would be negligent to have our staff ... around the

open sewer in this area when we have had incidents of dizziness and respiratory distress.”

The city’s actions posed a paradox for Dr. Pepper, according to Warne. The company had conducted extensive

testing on its own wastewater, he said, and found no indication of hazardous effluent. The city declined the

company’s invitation to test the effluent at the outflow from the plant — but nevertheless continued to issue

violation notices and stop-work orders.

In August 2016, with monitoring equipment in the sump showing hydrogen levels exceeding 2,000 parts per

million, lower explosive limit readings reaching 33 percent and oxygen dropping below OSHA standards, the

city issued a stop-work order.

Warne said the city did not provide direction on what the plant could do to come back into compliance

following the order.

“Stating that my client must comply with an ill-defined and ambiguous Stop Work Order ‘in Perpetuity’…makes

little sense,” Warne wrote in an email to senior deputy city attorney Gary Lindsey in September 2016. “We will

continue to test, but we are at a loss as to how doing so will ‘prevent the discharge of hazardous effluent.’ Our

readings are consistently clean and have been clean since the city alerted us more than a year ago to its

readings at Sump 80.”

Since the stop-work order in August, the city has had minimal contact with Dr. Pepper and never tested the

wastewater at the plant’s outflow, according to Warne.

Sacramento County’s Environmental Management Department, however, did follow through on testing the

plant's effluent after taking enforcement action for wastewater violations.

In 2016, the county imposed a $211,000 fine for a number of violations, including failure to train personnel on

hazardous waste management and failure to dispose of hazardous waste within 90 days of accumulation. Dr.

Pepper settled with the county, paying $40,000 and agreeing to commission an analysis of its effluent by an

independent testing firm in 2017. The analysis —conducted by Geosyntec Consultants and published in

February of this year — included testing of air and effluent samples from multiple wastewater locations and

found that “none of the samples…exceeded the criteria for corrosivity, toxicity or reactivity.”

https://www.bizjournals.com/sacramento/search/results?q=Barbara%20Brenner
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Still no action

Lindsey laid out the city’s rationale for why it believed the bottling plant was responsible for the hazardous

gases in the sewer system in a 2016 email to Warne. Lindsey claimed that the city had accounted for the

combined effluent from the properties upstream from the bottling plant, which showed safe atmospheric gas

levels. The manhole where the bottling plant’s effluent enters the sewer system is where the first readings of

hazardous gases could be detected, he added. Furthermore, when the city had disconnected the bottling

plant from the sewer system for several days in 2015, “the hazardous atmospheric readings measured at Sump

80 ceased until the plant was reconnected,” Lindsey wrote.

The Business Journal has reviewed data from the assessments conducted in 2015 when the bottling plant was

disconnected from the sewer system. The data shows lower explosive limit levels dropping to zero during that

period and returning to 25 percent after the plant was reconnected.

In an interview with the Business Journal, Warne responded that the city had failed to adequately test the

effluent from the other industrial operations upstream and downstream from the bottling plant. Additionally,

he suggested the conclusions drawn by the city were impacted by “faulty equipment” and confirmation bias.

Warne also said that the drop in hazardous gas levels when the city disconnected the plant from the sewer

system did not prove that the plant was responsible for the hazardous gases.

“Scientifically, I believe the word for that is a ‘correlation’ between one thing and another,” he said. “But

scientifically, I think that means nothing in terms of conclusions.”

Warne said he was surprised to learn the city continues to link Dr. Pepper with the hazardous gases detected

at the sump —especially since the soda company has not heard from the city on the issue in over a year. If

officials were confident that the plant was responsible for the hazardous gases, Warne told the Business

Journal, he figured the city “wouldn’t be sitting on its hands today.”

Busath told the Business Journal that the city remains confident that the bottling plant is the source of the

hazardous gases in the sump. He said the city hopes “to work together with (Dr. Pepper) to get to a position,

ultimately, where we can maintain this sump on a normal schedule.”

Busath did not provide a timeline of when the city planned to approach the bottling plant or a deadline by

which it hoped to resolve the issue.

Meanwhile, the city continues to prohibit its maintenance workers from entering the sump due to the

hazardous conditions in the sewer system.

“Our current practice is, if we need to get in the sump, we would work with (Dr. Pepper) for a one-day

shutdown so we felt comfortable getting into the sump,” Busath said.

The city’s access to its half-million-dollar sewer pump, in other words, is dictated by the work schedule of a

nearby private company — which operates 24 hours a day, up to seven days a week.

Warren, since learning in recent weeks that the issue is ongoing, said it needs to be addressed immediately.

"What I’ve asked the city to do is to go in and talk to (Dr. Pepper) and do an ongoing analysis of what is going

on over there," he told the Business Journal. “The bottling plant may be asked to limit their hours — or the
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plant may have to be shut down for a day or two…so we can verify” the presence of hazardous gases.

However, Warren did not offer specifics about how the city would, or should, address the issue. He said that

decision would have to be based on the results of atmospheric and effluent testing.

“If the readings (for hazardous gases) are accurate, we need to do something about it," he said.

Public never warned

In the four years since the city of Sacramento began investigating hazardous gases in the sewer system near a

7-Up bottling plant, it has never notified nearby residents, according to Ellen Martin, a spokeswoman for the

city

“I don’t think there is a need to do that at this point,” she told the Business Journal. “There haven’t been any

elevated readings outside of the sump, and there is no reason that there would be a public safety concern at

this point.”

But in internal communications, obtained by the Business Journal, city officials have repeatedly expressed

concerns about public safety.

An August 2016 stop-work order issued to the North Sacramento plant “seeks to protect the public,” senior

deputy city attorney Gary Lindsey said in an email to 7-Up's attorney Bill Warne at the time.

In a separate email exchange between city officials, city utilities department supervisor Jeff Chase described a

March 2017 incident in which crew members arrived at the sump and “encountered a very strong odor at the

site (and) even witnessed people walking by on (the) sidewalk plugging their nose.” The noxious gases were so

strong, Chase stated, that the smell permeated the cab of a truck and caused watering eyes, burning nostrils

and light-headedness.

In response to that incident, city senior engineer R. Kyle Ericson sent an email to officials in the Department of

Utilities, Fire Department and Human Resources.

“This significantly limits our ability to operate this system, and if a system failure or SSO (sanitary sewer

overflow) were to occur, we do not have contingencies in place to mitigate the hazardous conditions (and)

perform our duties,” Ericson wrote.

He added that the situation could violate an order from the State Water Resources Control Board requiring

cities to have a plan in place allowing them to immediately respond to sanitary sewer overflows and system

failures.

According to Martin, the sump “has redundancies built in to assist in situations like that and the city has broad

authority to take emergency actions.”

“Given these variables, the city’s ability to mitigate a sewer overflow or system failure at sump 80 depends on

the circumstances,” she wrote in an email.

Sacramento City Councilman Allen Warren, who represents the North Sacramento area near the bottling plant,

told the Business Journal that residents should have been notified if there was cause for concern.

“If the city believes this is a health hazard, the people in and around the facility need to be notified," he said.
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The only contact the city has had with area residents has occurred when maintenance crews performed work

on the sump.

According to one resident, before scheduled work begins, a crew member will knock on doors along

Marysville Boulevard, telling residents to close the lids of their toilets. That is because the city's work in the

sump can cause the water in residential toilets to gurgle and splash.

Several residents recalled finding pools of toilet water on their bathroom floors after crews worked on the

sump.

“At least it’s clean toilet water,” one neighbor said. “Nothing that can’t be cleaned up without a mop.”

Scott Rodd
Staff Writer

Sacramento Business Journal


