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In its 40-year history, the sys-
tem has chronically fallen
short of its promise of safety.

The Trump administra-
tion has used statistics

about grant rates to justify closing
off access to asylum, saying that
those who lose their cases are ille-
gitimate asylum seekers.

The facts show a different
story: thousands of people turned
away based not on the merits of
their cases, but on the capri-
ciousness of a system so riven with
inequity that many outcomes
seem little more than arbitrary.

A San Diego Union-Tribune
analysis of 10 years of court out-
comes uncovered many symp-
toms of the system’s biases —
shortcomings that date to the sys-
tem’s creation.

Numerous factors can sway a
case’s result, calling into question
the administration’s assertion
that a denial means an asylum
seeker was lying.

Where asylum seekers wait for
their day in court can mean the
difference between protection
and deportation.

That “where” depends on two
decisions mostly out of asylum
seekers’ control — whether they
are held in detention and in which
part of the country their hearings
are scheduled.

It can ultimately influence sev-
eral other important factors: their
chances of finding legal represen-
tation, the judge assigned and
what legal precedents the judge
must follow.

Outcomes also vary by nation-
ality, discrepancies that cannot be
fully explained by the human
rights violations that vary from
country to country.

Mixed into all of this are the
tendencies of each judge. Even
among judges at the same court,
grant and deportation rates vary
widely.

Stories of different outcomes
for similar cases, even for family
members fleeing the same danger,
are common. 

Not a simple yes or no
When people ask for protection

at the border, they enter a maze of
bureaucracy that is the U.S. asy-
lum system.

Herding them along are thou-
sands of federal employees and
contractors — asylum officers, de-
tention center guards, deporta-
tion officers, immigration judges,
court interpreters and govern-
ment attorneys.

The process is an adversarial
one, with a goal of determining
whether the person is deportable
from the United States, not
whether that person merits pro-
tection.

U.S. asylum law, based on in-
ternational agreements, protects
people who flee persecution based
on race, nationality, religion, polit-
ical opinion or membership in a
social group such as the LGBTQ
community. Persecution must
come directly from the govern-
ment or from someone that the
government cannot or will not
control.

In the decade of cases analyzed
by the Union-Tribune, immigra-
tion judges granted asylum about
19 percent of the time.

These findings are based on
roughly 146,300 immigration
court cases with asylum applica-
tions filed that reached initial de-

cisions from fiscal 2009 through
2018, excluding some asylum re-
quests that didn’t originate at the
border.

But asylum is not always a sim-
ple yes or no.

About a quarter of cases were
closed without judges making de-
cisions on the merits of the asylum
applications. These closures gen-
erally meant that asylum seekers
were allowed to stay, at least tem-
porarily, in the United States.

Judges ordered deportations
in nearly half of the total cases.

The Executive Office for Immi-
gration Review, the agency within
the Department of Justice re-
sponsible for immigration courts,
did not respond to a request for
comment about the various find-
ings of the Union-Tribune’s inves-
tigation.

Where they wait
Asylum seekers often have lit-

tle control over where their cases
end up — and it’s not necessarily
tied to where they arrived at the
border.

Though the Trump adminis-
tration drastically changed where
asylum seekers wait beginning in
2019, during the decade analyzed
by the Union-Tribune the federal
government had two main op-
tions.

If immigration officials de-
cided to keep asylum seekers in
custody, they were sent to deten-
tion centers around the country
depending on bed space.

If released, they went wherever
someone was willing to help them
— a cousin in New York, a friend in
Colorado, or an unknown sponsor
linked to an advocacy group.

Where this fateful combination
of circumstances takes an asylum
seeker can make a big difference.

Based on the 10 years of case
data analyzed by the Union-Trib-
une, a detained asylum seeker in
Texas was 9.3 times more likely to

be ordered deported than a non-
detained asylum seeker in New
York.

Nationwide, asylum seekers
who remained in custody were or-
dered deported at a higher rate —
in 74 percent of cases — compared
with 44 percent for those who were
never detained. Those who were
initially detained and then re-
leased were ordered deported in
37 percent of cases.

Being detained doesn’t neces-
sarily reflect anything about the
legitimacy of an asylum seeker’s
case or hint at a criminal past.
Rather, Immigration and Cus-
toms Enforcement, the agency re-
sponsible for immigration deten-
tion, has long-standing policies to
keep many asylum seekers in cus-
tody regardless of their circum-
stances.

In or out of custody, the region
where an asylum seeker ends up
dictates what legal precedents
will be used to decide their cases.

The example most widely cited
by attorneys is the debate over the
definition of what constitutes a
“social group” for asylum pur-
poses. The 5th U.S. Circuit Court
of Appeals, which governs Texas,
along with Louisiana and Missis-
sippi, has long used a narrow in-
terpretation. 

How courts define which cate-
gories count as social groups
makes a difference for people
whose persecution claims are
based on their membership in a
family, or as part of a broader
group such as women fleeing do-
mestic violence in countries that
don’t protect them or as young
men targeted for gang recruit-
ment, among others.

Records show judges under
the 5th Circuit ordered 3 in 4 asy-
lum seekers deported from fiscal
2009 through 2018 — more than
any other circuit in the country.

At the other end of the spec-
trum, judges in the 2nd Circuit,

which guides case law in New
York, Connecticut and Vermont,
ordered fewer than 1 in 3 de-
ported.

Judges in the 9th Circuit, which
includes California, ordered just
over 2 in 5 asylum seekers de-
ported.

Location also dictates how
many immigration attorneys, par-
ticularly those willing to work pro
bono, are available. It is notori-
ously difficult for asylum seekers
held in rural detention centers to
find attorneys.

Asylum seekers who did not
have representation were ordered
deported in 60 percent of cases in
the Union-Tribune analysis, com-
pared with 42 percent for those
with legal help.

Unlike cases in criminal courts,
attorneys are not provided to
those who cannot afford them —
not even when the asylum seeker
is a child.

Where they’re from
Geography plays a role in an-

other way — the Union-Tribune’s
analysis revealed disparities in
outcomes based on nationality.

Part of that has to do with con-
ditions in the country and
whether they create reasons to
flee that are clearly defined under
asylum law.

But another part may have to
do with biases and preconcep-
tions in U.S. culture about that
country.

This may help explain why asy-
lum seekers from China are much
more successful than those from
Somalia.

Out of the 10 nationalities with
the most asylum applications
filed, those two countries of origin,
both with long histories of human
rights violations, are near the top
of the list for grant rates. China
ranks second, and Somalia ranks
third. 

And yet, the odds of asylum

seekers from China being granted
asylum were 2.2 times higher than
those from Somalia, according to
the Union-Tribune analysis.

This disparity might be ex-
plained by the outsized focus on
China in U.S. media coverage and
in the federal government. China’s
notorious treatment of Uighurs —
an ethnic minority — and the
country’s violent repression of
pro-democracy protests in Hong
Kong are just the latest examples
of human rights violations in the
public eye.

In contrast, the decadeslong
rampant human rights abuses in
Somalia that have created hun-
dreds of thousands of refugees do
not often make front-page head-
lines.

Add in racism and xenophobia
toward people from certain re-
gions of the world, as well as po-
tential anti-Muslim bias, said
Karen Musalo, director of the
Center for Gender & Refugee
Studies at UC Hastings College of
the Law, and the potential for dis-
crepancy grows.

“The relationship between the
United States and the country
you’re from is a big factor,” said
Jeremy Slack, a University of
Texas at El Paso professor and au-
thor of the book “Deported to
Death.” “Chinese people get asy-
lum right now much, much easier
than most other countries be-
cause we like to poke China as a
human rights abuser.”

China’s affiliation with com-
munism is another likely influ-
encer, especially after Congress,
in 1996, made it easier for people
fleeing the country because of its
one-child policy to claim asylum. 

These kinds of systemic biases
regarding nationality have been in
place since the asylum system was
created.

In the early days, immigration
officials who processed asylum re-
quests relied on U.S. State De-
partment recommendations for
each individual case, guidance
that was heavily influenced by
U.S. foreign policy — in particular,
the country’s war on communism.

Under the Reagan administra-
tion, Central Americans fleeing
powerful communist leaders were
granted asylum far more often
than those fleeing right-leaning
strongman governments because
of the United States’ involvement
in proxy wars in their countries.

“There was a refusal to recog-
nize that the governments we
were supporting were engaging in
human rights violations,” said Lu-
cas Guttentag, who teaches immi-
gration law at Stanford University
and Yale University.

This meant that Nicaraguan
migrants, who were fleeing the
left-wing Sandinistas, were
granted asylum at a rate of 26 per-
cent, according to a report pub-
lished in 1995, compared with Sal-
vadorans at 2.6 percent and Gua-
temalans at 1.8 percent, who were
fleeing right-wing regimes.

Guttentag was one of the lead
attorneys in a lawsuit calling for
an end to systemic discrimination
based on U.S. foreign policy.

A 1990 settlement in the case
allowed Salvadorans and Guate-
malans to have their claims reas-
sessed, and Congress made other
changes to try to account for the
system’s shortcomings.

But, as the Union-Tribune’s
data analysis suggests, systemic 

Last year, migrants take a break on their journey north to the U.S. to bathe in the river in Tapachula, Mexico, just north of the Guatemala border.
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Nationwide, asylum seekers who remained in
custody were ordered deported at a higher rate 

— in 74 percent of cases — compared with 
44 percent for those who were never detained.
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