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bias based on country of origin
has not disappeared.

“It’s cynical to say this, but it
needs to be said, which is even
though the refugee definition is
supposed to be applied in a neu-
tral way, the same way to all na-
tionalities, that has never been
the case in the U.S.,” Musalo said. 

The difference a judge makes
Even for nationalities with

higher grant rates, family mem-
bers fleeing the same persecution
can be split apart by different re-
sults.

There are glaring examples
among many Chinese families
that sought asylum based on the
country’s former one-child policy.
On multiple occasions, immigra-
tion judges granted asylum to the
father who was seeking refuge
from forced abortions, but not the
mother.

“It is difficult to imagine how a
rational system of law could toler-
ate such inconsistent results,” ap-
pellate judges in the 2nd Circuit
wrote in changing the outcome for
a mother in one such case.

The difference for many of
these families came down to
which judges decided the cases.

The Union-Tribune found
large differences in decisions
among judges at the same immi-
gration court, even when taking
into account that asylum seekers
held in detention facilities tend to
be ordered deported at higher
rates.

Take, for instance, the three
judges in San Diego who heard
mostly detained cases over the
course of the decade analyzed by
the Union-Tribune.

Judge Robert McSeveny had
the highest deportation rate and
ordered about 81 percent of asy-
lum seekers before him deported.
He also had the lowest grant rate
at 13 percent.

Judge Carmene “Zsa Zsa” De-
Paolo ranked somewhere in the
middle, ordering 41 percent de-
ported. She granted asylum in
about 55 percent of cases.

Judge Anthony Atenaide or-
dered about 20 percent deported
and granted about 76 percent asy-
lum.

These gaps between judges —
some well over 60 percentage
points — exist in courts across the
United States.

“There shouldn’t be that much
difference,” said Paul Schmidt, a
former immigration judge. “It’s
hard to make sense out of the sys-
tem because there are so many
variables superimposed on each
other.”

Ashley Tabaddor, president of
the National Association of Immi-
gration Judges, said that different
rates among judges should be ex-
pected.

There might be details in cases
of two people fleeing the same
harm in the same country that
lead to different outcomes de-
pending on how good their attor-
neys are — if they have them — as
well as how much the government
attorneys push back and what the
judges’ own previous courtroom
experiences are, she said.

Even in cases where details are
exactly the same, Tabaddor said,
judges can have different opin-
ions.

“It’s not unusual for people
looking at the same set of facts
and same set of rules to have dif-
fering opinions about how much
weight to give evidence and what
the conclusion should be. That’s

in every court,” Tabaddor said,
pointing to differences among
U.S. Supreme Court justices.

Judges’ grant rates are also in-
fluenced by their work history, ac-
cording to a study from 2007 titled
“Refugee Roulette” by research-
ers from Temple University and
Georgetown University Law Cen-
ter.

The Union-Tribune analysis
corroborated this finding. Judges
who previously worked as ICE at-
torneys — generally arguing in im-
migration court against asylum
seekers and other immigrants re-
questing to stay in the U.S. — were
about 1.4 times more likely to or-
der asylum seekers deported dur-
ing the decade analyzed.

A little more than half of immi-
gration judges who heard cases
analyzed by the Union-Tribune
previously worked for ICE.

When they make the career
switch, they go from one federal
agency to another.

That’s because, like ICE em-
ployees, immigration judges work
for the Executive Branch rather
than the Judicial Branch.

The judges’ boss is the attor-
ney general, the nation’s highest-
ranking prosecutor in the Depart-
ment of Justice.

Tabaddor and other leaders of
the judges’ union have long ar-
gued that immigration courts
should be part of the Judicial
Branch instead — a solution that
could help reduce the mistrust
that many critics have toward the
system.

“Why don’t you trust the
judge?” Tabaddor said, address-
ing those critics. “It’s because you
know the court is run by a law en-
forcement agency. You feel like the
court is stacked. You feel like
there’s something inherently
wrong. And on those grounds I
say, ‘You’re absolutely right.’”

A family separated
For one asylum seeker from

Central Asia, this fateful lottery of
circumstances could mean that
he is deported while his family
stays in the United States.

The Russian-speaking man,
Mr. U, declined to fully identify
himself, as well as the country that
he fled, to protect family members
he left behind. But he allowed the
Union-Tribune to review his case
files.

His experience navigating the
system presents a striking exam-
ple of how an asylum seeker’s
physical location can impact
other factors in a case — and ulti-
mately the outcome.

Mr. U first entered the asylum
system in San Diego.

He was separated from his 13-
year-old son, as well as his adult
stepson and his stepson’s wife,
shortly after the family arrived at
the San Ysidro Port of Entry in
2017.

The physical separation
meant their immigration court
cases were split, as well.

Though their asylum claims
were all tied to the stepson’s politi-
cal activities, their separation
would ultimately result in dra-
matically different asylum out-
comes.

Mr. U would spend the remain-
der of his case locked up at Otay
Mesa Detention Center while his
son was taken to a facility for un-
accompanied migrant children in
Chicago.

His adult stepson and the step-
son’s wife ended up at a detention
facility in Adelanto, a few hours
north. Mr. U did not know where
they were.

The day before his trial, Mr. U
got some of the best news he’d re-
ceived since his arrival. He finally
found a pro bono lawyer willing to
take his case.

“I was very happy,” Mr. U told
the Union-Tribune through a
translator. “I had a new hope to
see my son sooner.”

On the day of his trial, he han-
ded the judge a written statement
explaining that the attorney, who
then worked at Catholic Chari-
ties, was unable to be in court that
day because another client had a
hearing.

The statement added that Mr.
U’s adult stepson was also in im-
migration custody and that their
cases were related. Mr. U hoped
that his stepson could be a wit-
ness in his case.

Mr. U asked to postpone his tri-
al for about a month and a half.

“I do not wish to prolong my
case any longer than necessary,”
Mr. U said in his statement. “My
young child has been taken from
me and is in the custody of the gov-
ernment far away. He is alone and
without me, and I need to get back
to him.”

Immigration Judge Scott
Simpson insisted that Mr. U pro-
ceed with his trial that day with-
out the attorney and without his
stepson as a witness.

“You’ve been detained for over
eight months,” Simpson told Mr.
U, according to court records.
“That’s ample time to find an at-
torney. So, there’s no good cause
to continue any longer.”

On his own, Mr. U, who has a
high school education, struggled
to explain his story clearly to the
judge.

The Russian interpreter also 

U.S. armed forces deployed to the U.S.-Mexico border in San Diego work to fortify the border barrier with concertina wire at the
Otay Mesa Port of Entry. Heightened security measures were taken when groups of migrants made their way to Tijuana in 2018. 
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Judge reversal rates on appeal
Experts use a rate of 20 or more to flag potential problems in judicial decisions.
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Range in decisions at top 15 busiest courts for asylum cases
Judges at the same immigration court can differ widely in how frequently they
order asylum seekers deported. These gaps mean that who hears a case has a
big impact on its outcome.
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Asylum outcomes
reveal disparities
Many factors can influence whether
an asylum seeker wins protection
or is ordered deported, according
to a Union-Tribune analysis of
immigration court cases from
FY 2009 through FY 2018.

Sources: Executive Office for Immigration Review; San Diego Union-Tribune analysis
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Notes: Data represents immigration court cases with filed asylum applications that reached their initial outcomes
from FY 2009 through FY 2018. Cases in which it was clear an applicant had already been living in the U.S. prior
to filing for asylum were removed from the analysis. Only judges with 25 or more appealed cases are included in
the analysis for judge reversal rate. Countries of origin based on nationalities with most asylum requests.
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