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P alo Alto’s effort to discour-
age excessive force by po-
lice officers advanced on 

Wednesday night, when the city’s 
Human Relations Commission 
recommended a series of revi-
sions to Police Department poli-
cies, as well as broader actions to 
address racial inequality.

The commission’s task was to 
evaluate the department’s com-
pliance with the national 8 Can’t 
Wait campaign, which aims to 
curb police violence. Over the 
course of the evening, members 
wrestled with such questions as: 
When should officers be allowed 
to shoot at vehicles? Should 

officers be disciplined when 
they keep their body cameras 
off? And what types of grappling 
holds should officers be allowed 
to use? 

The revision of police policies 
is part of the City Council’s re-
cent response to the wave of pub-
lic protests that have swept the 

nation since the May 25 killing of 
George Floyd by a Minneapolis 
police officer. In May, the coun-
cil directed the commission to 
evaluate police policies as part of 
a broader effort to promote racial 
justice and inclusiveness.

Members of the commission 
characterized the 8 Can’t Wait 
assignment as an early — and 
relatively minor — step to ad-
dress systemic racism in the city. 
Over the course of the long and 
at times tense discussion, com-
missioners zoomed in on each of 
the eight policies in the national 
campaign (these are: banning 

BUSINESS

State’s 
watchlist 
creates 

uncertainty
County health leaders 

won’t say how ‘on again, 
off again’ status will 

affect reopening decisions
by Sue Dremann

G ov. Gavin Newsom’s an-
nouncement last week 
that counties on the state’s 

coronavirus “watchlist” had to 
tighten their restrictions gave 
whiplash to certain Santa Clara 
County businesses that had just 
reopened on July 13.

With 37 of California’s 58 
counties under monitoring, it also 
raised huge questions about what 
will happen when a county gets 
off the watchlist — questions that 
Santa Clara County health leaders 
so far are unable to answer.

Santa Clara County found it-
self on the state Department of 
Public Health watchlist for the 
second time last week after a rise 
in hospitalizations. Because it re-
mained on the watchlist for more 
than three days, the county had 
to order hair and nail salons and 
other businesses to end their in-
door operations on July 15.

As of Monday, July 20, the 
county was off the watchlist. On 
Wednesday, it was back on due to 
a rise in COVID-19 cases.

The Weekly asked county health 
leaders how they would decide to 
reopen businesses, given the on-
again-off-again nature of being on 
the watchlist, but they refused to 
answer repeated inquiries.

Santa Clara County Supervi-
sor Joe Simitian said he has no 
illusions about what the county 

(continued on page 11)

Palo Alto schools won’t reopen in person this fall

G ov. Gavin Newsom an-
nounced on July 17 that 
public and private schools 

in counties on the state’s coro-
navirus watchlist — including, 
currently, Santa Clara County 
— cannot reopen for in-person 
instruction until they’ve been off 
the list for 14 days.

This means that schools in these 
counties must plan for full distance 
learning in the fall, and those that 
had hoped to reopen their cam-
puses, including Palo Alto Unified, 
must switch gears. 

Counties on the watchlist have 
not met state benchmarks for posi-
tive case rates, hospitalizations and 

hospital capacity. Over the past 
nine days, Santa Clara County 
was on the list due to a high hos-
pitalization rate, then taken off the 
list when that decreased, and then 
put on again when its rate of CO-
VID-19 cases exceeded 100 per 
100,000 residents.  

Counties not being monitored by 
the state can decide in partnership 
with local health leaders whether 
to offer in-person instruction, 
Newsom said.

Palo Alto Unified Superinten-
dent Don Austin sent a letter to 
staff and families on July 17 con-
firming that the district will not 
reopen its elementary schools in 
August as planned but instead will 
move to full distance learning for 
all students.

“The choice to begin instruction 
through distance learning was 
difficult and contrasted our de-
sire to work directly with our stu-
dents with the reality of a national 

pandemic,” he wrote.
In a press conference, Newsom 

cited the rise in coronavirus cases 
statewide as a driving force for 
the new mandate for reopening 
schools. As of July 21, California 
had nearly 414,000 confirmed 
cases, with 12,800 new confirmed 
cases since the day before — a 
3.2% increase. Of California’s 58 
counties, 37 were on the watchlist 

(continued on page 30)

State announces mask requirements for schools that do 
open and criteria for closing campuses in case of infections

by Elena Kadvany

LAW ENFORCEMENT

Commission calls for more  
restrictions on use of force by police

Citizens panel finds city falls short on numerous 8 Can’t Wait policies, urges revision
by Gennady Sheyner

(continued on page 32)

A call to action
A mural depicts George Floyd next to a quote from Langston Hughes’ poem “Freedom” in East Palo Alto’s Jack Farrell Park on June 11.
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chokeholds; requiring de-esca-
lation; issuing warnings before 
shooting; exhausting all other 
options before shooting; a duty to 
intervene when another officer is 
using excessive force; requiring 
a “use of force continuum”; and 
requiring officers to report every 
time they use force or threaten to 
do so) and issued recommenda-
tions for each area.

In some instances, the 

commission faced pushback from 
the Police Department’s top brass 
as members pressed for stronger 
policies. Police Chief Bob Jonsen 
said he would oppose, for example, 
the commission’s recommended 
ban on shooting at moving ve-
hicles, a tactic that current poli-
cies strongly discourage. Today, 
the only times such a shooting is 
authorized is when there are no 
other reasonable means to avert 
the threat of the vehicle (such as 
when it plows into a crowd) and if 
a deadly force other than the ve-
hicle is directed at the officer or 

others (when someone is shooting 
from a vehicle, for example).

Jonsen said he would not con-
done a policy ban shooting at ve-
hicles in all circumstances, as is 
the case in New York City. 

“If it’s the will of this commis-
sion or the council that it does not 
want our officers shooting at ve-
hicles at any particular time or in 
any incident, that’s your preroga-
tive,” Jonsen told the commission.

In some areas, the commis-
sion agreed that the department 
already complies with 8 Can’t 
Wait. It already requires officers 

to issue warnings before shooting, 
when feasible. It also already re-
quires officers to report incidents 
in which they used or threatened to 
use force. The commission voted 
unanimously to support those ex-
isting policies.

Other areas proved more con-
tentious. The Police Department 
already prohibits chokeholds, 
strangleholds and, as of June 9, 
carotid holds, but the commission 
agreed that the policy should ban 
other moves that restrict oxygen 
and blood flow, including lateral 
vascular neck restraints and chest 

compression. 
While the commission voted 

4-1, with Commissioner Daryl 
Savage dissenting, to recommend 
the broader ban, Jonsen said he 
was concerned that it goes too far. 
An officer, he said, can inadver-
tently block oxygen supply when 
falling on another person during a 
scuffle. 

“I do have a problem with tech-
niques that will restrict blood 
flow to the head and neck that 
are designed to do that ... I’m just 

Police
(continued from page 5)

R esponding to an outpour-
ing of concern about sys-
temic racism in crimi-

nal justice, Santa Clara County 
District Attorney Jeff Rosen 
announced Wednesday, July 22, 
that his office will no longer 
seek the death penalty, that it 
will form a new unit to investi-
gate police misconduct and that 
it will work to eliminate cash 
bail in California.

The moves are part of a broad 
slate of reforms that Rosen un-
veiled as part of his office’s 
“Bend the Arc” initiative. The 
list of reforms includes closer 
partnerships between pros-
ecutors and communities, new 
guidelines for prosecutors to 
consider race and equity issues 
when filing charges, and no lon-
ger seeking fines and fees from 
indigent defendants. 

The office also will automati-
cally expunge the criminal re-
cords of those defendants who 
have completed probation, obvi-
ating the need for a costly legal 
process.

He also said the office will 

now use money seized from 
drug traffickers, criminal orga-
nizations and gang members as 
grants to community groups that 
are working to address racial 
equity.

Rosen said his office devel-
oped the slate of reforms after 
two months of listening to com-
munity members, criminal jus-
tice reformers and members of 
his own office. The new initia-
tives are part of a first slate of 
reforms in response to what he 
has heard.

“We are moving with urgency 
because injustice demands ur-
gency, but we will not stop mov-
ing forward,” Rosen said.

Among the most dramatic 
reforms is the decision to no 
longer seek the death penalty. 
Rosen said that he recently 
took two trips to Montgomery, 
Alabama, and has reflected on 
the devastation caused by slav-
ery, Jim Crow laws and mass 
incarceration.

“In the past, I supported the 
death penalty when I viewed the 
hideous murders through the 

eyes of victims whose lives have 
been taken from their families 
that might never find peace. But 
I also trusted that as a society we 
can ensure the fundamental fair-
ness for the legal process of all 
people,” Rosen said. “With every 
exoneration, with every story of 
racial injustice, it becomes clear 
to me that this is not the world 
we live in.”

California already suspended 
the death penalty after Gov. 
Gavin Newsom adopted a mora-
torium on executions. Rosen said 
that if the moratorium were to 
end, he would revise the sen-
tences of roughly 20 individuals 
from Santa Clara County who 
are now on death row.

Other reforms center on indi-
viduals who were convicted of 
lesser crimes. It will no longer 
treat “driving on a suspended 
license” or “failure to pay fines 
and fees” as misdemeanors but 
make them infractions. Rosen 
noted that all of the office’s 
criminal cases have a dispro-
portionately high percentage of 
Latino and African American 

defendants. The change, he said, 
aims to address that.

“By removing a large number 
of these cases from criminal 
court and moving them instead 
to traffic court as infractions 
(like speeding tickets), we re-
duce the overall number of 
cases within the criminal justice 
system, and by so doing have a 
disproportionately positive im-
pact on communities of color,” 
he said.

Rosen said about 4,000 peo-
ple get charged for these misde-
meanors annually, making them 
the most charged crimes. 

The change in which the crim-
inal records of those who have 
completed probation are auto-
matically expunged similarly 
seeks to address racial inequi-
ties. The difficulty of getting the 
expungement — which requires 
a court petition — greatly im-
pacts Latino and African Ameri-
can residents.

“Too many people are experi-
encing barriers to getting a job 
or advancing in a career because 
of an old conviction that is eli-
gible for expungement but only 
after going through a lengthy 
and time-consuming court peti-
tion process,” Rosen said.

With the reform, people with 
convictions on their record will 
no longer need to hire lawyers or 
petition courts.

Other changes pertain to the 
office and how it conducts pros-
ecutions. Rosen emphasized that 
prosecutors are changing their 
approach to determining who 
should be prosecuted and for 
what. Every year, he said, the 
office reviews more than 30,000 
cases. It evaluates whether a 
crime has been committed and 
whether the office can prove it to 
a unanimous jury beyond a rea-
sonable doubt. Now, instead of 
“What can we prove?,” the pros-
ecutors will be asking, “What 
should we prove?” and consid-
ering race and equity.

The seemingly minor policy 
change will have “significant 
and positive changes in the way 
all of our 200 prosecutors handle 
their cases,” he said. The office 
also will allow defense attor-
neys to submit, any time before 
a trial, information about the so-
cial history of the defendant and 
any mitigations that should be 
considered.

“Each defendant is a hu-
man being, a member of our 

community, entitled to dignity 
and respect, and who deserves 
the understanding of their life 
and circumstances,” Rosen said.

Rosen’s announcement comes 
at a time when law enforcement 
leaders throughout the country, 
including in Palo Alto, are tack-
ling the issues of police reform 
and social justice. Palo Alto’s 
City Council recently launched 
an effort to review the city’s 
public safety model and promote 
inclusiveness.

But the city also has been at 
the forefront of controversy when 
it comes to police misconduct 
thanks to two recent lawsuits 
filed by residents. Rosen’s office 
is still investigating the conduct 
of retired Sgt. Wayne Benitez, 
the supervisor who was involved 
in the violent arrest of Gustavo 
Alvarez, an incident that led to 
a $572,500 settlement from the 
city.

Rosen said that as part of the 
reform effort, his office will cre-
ate a Public and Law Enforce-
ment Integrity Team, which will 
work closely with independent 
police auditors and Internal Af-
fairs units in all law enforce-
ment agencies in the county to 
investigate police misconduct. 
The team will have two to three 
prosecutors and one to two inves-
tigators. It will be charged with, 
among other tasks, proactively 
training law-enforcement agen-
cies about what incidents should 
be forwarded to the District At-
torney’s Office.

Rosen also pledged to work 
to eliminate cash bail, which 
he says discriminates against 
low-income individuals who 
are disproportionately African 
American and Latino. It’s unfair, 
he said, for a wealthy but dan-
gerous person to buy freedom. 
Similarly, it’s unfair for a poor 
person who is not dangerous to 
be deprived of theirs.

“We were asking the wrong 
question: How much money 
does a defendant have? Now we 
will ask the right question: Is 
this person safe to release from 
jail before trial? If the answer 
is, ‘Yes,’ he will be released and 
supervised, no matter how poor. 
If the answer is, ‘No, this person 
is dangerous,’ this person will be 
held in jail, no matter how rich,” 
Rosen said. 

Staff Writer Gennady 
Sheyner can be emailed at 
gsheyner@paweekly.com.

CRIMINAL JUSTICE

County will no longer seek  
death penalty, DA says

Jeff Rosen’s office will also stop fining indigent defendants,  
reclassify some misdemeanors to infractions

by Gennady Sheyner 

A Palo Alto police officer gets into his vehicle outside the department’s headquarters on Forest 
Avenue on Sept. 11, 2019.
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Upfront Answers to this week’s puzzles, which can be found on page 39.
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cautious that, if someone applies 
pressure to the chest ... this is go-
ing to be a policy violation,” Jon-
sen said.

Commissioner Steven Lee said 
he wasn’t swayed by this argument 
and noted that the new language 
comes directly from Campaign 
Zero, the broader initiative that ini-
tiated the 8 Can’t Wait campaign, 
and that it has been adopted by 
other jurisdictions. Chair Kaloma 
Smith, who made the motion to 
change the language, agreed.

“Given some of the stories I have 
witnessed and my community has 
witnessed ... I think it’s critical of 
Palo Alto being a model city to 
have this policy,” Smith said.

The department’s policy on 
de-escalation should also be im-
proved, the commission agreed. 
The current policy states that of-
ficers “should consider as time and 
circumstances reasonably permit, 
conflict resolutions and de-escala-
tion techniques.” Assistant Chief 
Andrew Binder said the agency is 
already working to strengthen the 
rule and make it more aligned with 
state law (which dispenses with the 
suggestive “should” in favor of the 
prescriptive “shall”). The commis-
sion suggested that the department 
go even further by adopting a pol-
icy stating that officers “must use 
proper de-escalation techniques” 
prior to using physical force and 
that the policy manual include a 
list of such techniques, as is done 
in the San Francisco and Mountain 
View police departments.

Smith and Commissioner Patri-
cia Regehr also said that the poli-
cy should consider, in addition to 
physical force, the officer’s overall 
conduct, including verbal interac-
tions during stops.

“It’s a fearful thing to be stopped 
by a police officer for anybody,” 
Smith said. “And tone and body 
language automatically set the at-
mosphere and that authority can 
lean in.”

The commission also unani-
mously supported adopting a pol-
icy from the San Francisco Police 
Department specifying that force 
should only be used “as a last re-
sort when reasonable alternatives 

have been exhausted.” This goes 
beyond the department’s current 
language, which states that officers 
should “evaluate the use of other 
reasonably available resources 
and techniques when determining 
whether to use deadly force.”

The one area where the com-
mission agreed to stray from the 
8 Can’t Wait campaign is the “use 
of force continuum,” a system 
that creates clear policy restric-
tions on the use of each police 
weapon and tactic. Binder said it 
hasn’t been taught in Palo Alto in 
over a decade and that it fails to 
account for the dynamic nature of 
police incidents. The department 
currently uses what Binder called 
a “force option” model, which al-
lows officers to use “reasonable 
force” based on the totality of 
circumstances.

“Officers are required to make 
split-second decisions based on a 
lot of input coming in at one time,” 
Binder said. “For an officer to have 
to work through a series of force 
options to get to one that is appro-
priate is not always the best. It can 
put the officer at risk, it can put 
people at risk.”

The commission generally sup-
ported the department on this is-
sue, though it also unanimously 
recommended that the city ex-
plore revisions to the policy man-
ual to “optimize” the use-of-force 
options.

The commission was more split 
on the department’s current “duty 
to intervene” policy, which directs 
officers to get involved when they 
see another officer using excessive 
force “when in a position to do so.” 
Jonsen said the department has ad-
justed its policy to ensure that “if 
the officer had the ability to do so, 
they shall intervene and also report 
that incident.”

While the commission ultimate-
ly voted 4-1, with Lee dissenting, 
to support the existing policy, 
some commissioners noted that 
officers aren’t always comfortable 
challenging their colleagues. Re-
gehr pointed to the violent arrest 
at Buena Vista Mobile Home Park 
in 2018, when an officer slammed 
a man on the hood of a car and the 
incident was not reported by either 
the officer or any of his colleagues.

“It is difficult for some people 
to speak up before their peers,” 
Regehr said.

Binder and Jonsen pointed to 
the department’s use of body-worn 
cameras as a key to ensuring all 
incidents are captured. However, 
Jonsen would not give a clear an-
swer when asked about the conse-
quences an officer would face for 
turning a camera off during an 
incident.

Instead, he told commissioners 
that discussing penalties would 
veer off the topic of 8 Can’t Wait.

In a perfect world, Jonsen said, 
the body cameras would always 
be on, though sometimes when 
officers are focusing on what’s 
happening they fail to turn their 
cameras on. Most officers, he said, 
have been adhering to the depart-
ment’s expectations.

“Our hope is that they always 
comply with the policy. If there’s 
an exception, if it’s a reasonable 
exception, that would have to be 
determined based on the situa-
tion,” Jonsen said.

Neither Lee nor Regehr were 
satisfied with his response. To-
ward the end of the meeting, when 
commissioners were proposing 
additional police reforms, Regehr 
argued that the city should estab-
lish policies for disciplining offi-
cers who fail to turn on their body 
cameras.

“I think just saying, ‘Oh, I for-
got,’ is not enough,” Regehr said.

It will ultimately be up to the 
City Council to decide whether 
to adopt the commission’s rec-
ommendations or to defer to the 
Police Department and the police 
union. Binder stressed on Wednes-
day that the Palo Alto Police De-
partment, like other agencies, is 
receptive to change.

“We have to be,” Binder said. 
“We ultimately serve our commu-
nities. We will maintain our opin-
ions and be guided by case law 
and Supreme Court decisions and 
internal policies, but I think you 
will see how policing and service 
delivery of policing is going to 
change and is changing. ... There 
is a huge wave of momentum.” 

Staff Writer Gennady Sheyner 
can be emailed at gsheyner@
paweekly.com.

(continued from previous page)

The Rev. Kaloma Smith of University AME Zion Church, chair of Palo Alto’s Human Relations 
Commission, addresses the crowd during a rally at King Plaza in Palo Alto on June 6.
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